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3amurTa IpaB U 3aKOHHBIX UHTEPECOB
YYaCTHMKOB YIOJIOBHOI'O Cy/1 OIIPOU3BO/ICTBA

B nacmoswein cmamve aemopom — paccmMompenvl  0COOEHHOCMU
npoYyeccyaibHo20 NopsaoKa obecnedenus 3auumol nPas U 3aKOHHLIX UHIMEPECO8
nomepnesuieco U 00BUHAEMO20, BO3MEWEeHUsT 8pedd 8 Y20JI08HOM Npoyecce,
peanuzayuu 3auumsl CYObeKMUBHBIX 2PANCOAHCKUX NpaA8 nymem 3asn671eHUs
2PAdACOAHCKO20 UCKA 8 Y20N08HOM npoyecce 8 0C0O00M NOpsOKe NPUHAMUS
CY0ebH020 peuteHuUsi NPU co2Nacuu 008UHAEMO20 C NPEObAGIEHHbIM 008UHEHUEM.
IIpogeden CPABHUMENLHO-NPABOBOLL ananu3z c 3apybercHbIM
3aKOHOO0AmMeNbCmMEoM, paccMOmper NPUHYUR OUCHOZUMUBHOCIIU 8 Y20JI08HOM
cyoonpouszgoocmee. Agm opom ommeuaemcs, ymo ¢ yeavlo obecneyeHus npas
nomep H3,

k)T OBBAHA/RETRACTEL.:
npasosoll Mexamuzm O obecnedueHus U CoONOO0eHUsl Npasé 2padcoan 8
yeonoernom cyoonpoussoocmee Poccuu. Ha ocnose ananusa umerowuxcs movex
3peHUst U Y20N0BHO ~-NPOYECCYATbHO20 3AKOHOOAMENbCMBA NO NepeyUcieHHbIM
BONPOCAM NPEOTIOANCEHBL NYMU COBEPULEHCNBOBAHUSL Y2O0N08HO-NPOYECCYATbHOO
3aKOHOO0AmMeNbCmad.

Protection of the rights and legitimate interests
of the participants of criminal legal proceedings

In the present article the author considered the features of procedural
order of ensuring protection of the rights and legitimate interests of the victim
and accused, indemnification in criminal trial, realization of protection of the
subjective civil rights by the statement of the civil suit in criminal trial in a
special order of adoption of the judgment at the consent of accused with the
brought charge. The comparative and legal analysis with the foreign legislation
is carried out, the principle of dispositivity in criminal legal proceedings is
considered. The author marks aut that for the purpose of ensuring the rights of
the victim in a special order of adoption of the judgment at the consent of
accused with the brought charge, the corresponding legal mechanism is



necessary for providing and observance of the rights of citizens in the criminal
legal proceedings of Russia. On the basis of the analysis of the available points
of view and the criminal procedure legislation on the listed questions the ways
of improvement of the criminal procedure legislation are offered.

Keywords: code of criminal procedure, special order, consent of the
accused with the brought charge, procedural guarantees, simplified legal
proceedings, dispositivity, civil suit, mechanism of protection of the rights,
judicial and investigative reform, differentiation, improvement of the laws.

Knioueevie cnosa: Yzono06no-npoyeccyaibwvili KOOeKc, 0CoOblll NOPAOOK,
coenacue 008UHAEMO20 C NPeObAGIEHHbIM O008UHEHUEeM, NPOYEeCcCyalbHble
eapanmuu, ynpoweHHoe cyOonpou3800Cmeo, OUCNOZUMUBHOCTb, 2PANCOAHCKULL
UCK,  MeXamusm  3auumol  npas,  CyO0eOHO-CleOCmeeHHas  peghopma,
oupgepenyuayus, cosepuleHcmeos8anue 3aK0HO8.

B cr. 6 VY ronoBHo-npoueccyanbHoro kojaekca Poccuiickoit deaepannun
(manee — YIIK P®) ykazaHo, 4TO YroJOBHOE CYAONPOU3BOACTBO UMEET CBOUM
HAa3HAUCHHUEM pEIICHUE JBYX OCHOBHBIX 3a/lau: 3allluTa TPaB M 3aKOHHBIX
WHTEPECOB JIMI[ W OpPTaHU3alMi, TOTEPNEBIINX OT NPECTYIUICHUH; 3aluTa
JUYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO OOBHHEHUS, OCYXKICHUS,
orpaHUYeHUs ee TpaB u cBoOox [1].

rocenl ORI SBATIASRE TRA

MOTEPIEBIIEMY MaTepPUAIBHOTO, MOpPAJIbHOTO ©  (U3UYECKOr0  Bpeja,
MPUYMHEHHOTO €My TMpecTymyieHneM. HecoMHEeHHO, 4YTO i TOro, 4YTOOBI
peaqbHO OO0ECMEeUMBAINChL TMpaBa W 3aKOHHBIE HHTEPEChl YYACTHUKOB
YTOJOBHOTO  CYJIONPOM3BOJACTBA, HEOOXOJAMM MEXaHU3M 3alllUThl IpasB,
HE3aBUCHUMO OT TOr0, B KakMX HOPMATHUBHO-NPABOBBIX AaKTaX ATO
MPOBO3IJIALIEHO.

B pesynbrare cynebHo-cieacTBeHHON pedopMbl, MpoBoauMOil B Poccuu,
npoleccyanbHas SKOHOMHUS, KOTOpas 3aHUMAET JIOCTATOYHO MPOYHOE MECTO B
YTOJIOBHO-IIPOLIECCYAIBHBIX CUCTEMAX, IMPOABIAETCS BO BBeAeHHOM YIIK PO
UHCTUTYTE «... 0COO0OT0 MOPSIKA MPUHSITHS Cy1€OHOTO PEIIeHUs PU COTJIACUU
0OBHHSIEMOTO C MPEBSIBICHHBIM €My OOBUHEHUEM).

OcoOwiit  mopsiiok  cymomnpousogactea B YIIK P® moapasymeBaet
YCKOPEHHOE WJIU YIPOIIEHHOE CYIOMPOU3BOICTBO MPHU COMIACUM OOBUHSEMOIO
C TpenbsABICHHHIM €My oOOBHMHEHHEM. B  o0miereopeTnyeckoM IIaHe
YCKOPEHHOE€ W YOPOIIEHHOE CYIOTMPOM3BOJCTBO — O3TO Takue (POPMBI
YTOJOBHOTO MPOIIECCa, KOTOPBIE MPEITHA3HAYEHBI JIJI PEIICHUSI YTOJOBHBIX e
B COKPAIIIEHHBIE CPOKH U IO YIPOIICHHBIM MpaBUJIaM.

A.B. Tlurok copaBeiIMBO OTMEYaeT, YTO MPOOJIEMbl MPUMEHEHUS
YIPOIIEHHBIX CIIOCOOOB M MOPSIKOB MPOU3BOACTBA MO YTOJOBHBIM JeiiaM, 0e3




COMHEHHS, B HACTOALIEE BPEMSI — OCHOBHBIE M HanOoJiee JUCKYCCUOHHBIE IS
YTOJIOBHOTO CYIOMPOU3BOJICTBA JIOOOT0 TOCYAapCTBa, MOCTPOSHHOTO C yUYE€TOM
HEOOXONIMMOCTH YBAXKEHUS TpaB TpakJaHuHa. [IpUHIMNHAIBHO TO, YTO
muddepeHnranysi B CTOPOHY YIPOIICHUS YrOJOBHOTO IMpoIlecca JOJIKHA
OCYIIECTBIATHCA TakKUM 00pa3oM, 4YTOOBI HE TMOTEPSITh CamoO YroJOBHOE
CYJIOIIPOU3BOJICTBO, T. €. «C HAUMEHbLIIMMHU MOTEpsIMU». BblHEeceHue cyaom
npuroBopa 0e3 mpoBeAeHHUS ~ CyAeOHOrO  pa3OupaTenbCTBa  SBISIETCS
IPUHIUMIINAIBHO HOBBIM MHCTHTYTOM JIJII POCCUHCKOIO YrOJOBHOI'O IpolLiecca,
HE UMEIOIIUM HaIlMOHAJILHBIX aHAJIOroB [J].

OTOT MHCTUTYT, KAK 0OOCHOBAaHHO YKa3bIBACTCS B JIUTEPATYpPE, YUUTHIBACT
HAKOTUIEHHBIM MHPOBOM OIBIT MPUMEHEHHsI Pa3iNYHbIX ()OPM YMPOIIEHHOTO
MPOU3BOJACTBA M, B TO K€ BPEMS, CO31aH B COOTBETCTBUM C TPAIULMAMU
POCCUICKOTO YTOJIOBHOTO TpOLIECCA M €ro COBPEMEHHBIMH MPUHUWIIAMHU U
peanusimu [2].

I'n. 40 YronoBHo-mipolieccyaibHOTO Kojiekca PD perimameHTUpyeT 0COOBIiM
NOPSJIOK TMPUHATUA CyAEOHOrO pEIIeHHs MNpPU COTJIACUU OOBUHSEMOIO C
IpeabABICHHBIM €My oOBHHeHHEeM. OCHOBaHUSI IPUMEHEHUsI 0cO00T0 MopsiKa
OPUHATHUS Cy1e0HOTO pelieHus ykazansl B ¢T. 314 YIIK PO, rae roBopurcs, 4to
OOBHUHSEMBIN BOpaBe (HAIMYMU COTJACUsl TOCYAAPCTBEHHOTO WJIM YacTHOIO
OOBHUHHUTENSI U TOTEPIIEBIIET0) 3asBUTh O COMJIACUU C MPEIbSBICHHBIM €My
O0OBHHEHHEM U XOJaTaliCTBOBATh O MOCTAHOBJIEHUHU PUTroBopa O6€3 MPOB eCHUS
CyneOHOro pa3OuparenbCcTBa IO YTOJOBHBIM JiedaM O MPECTYIUICHUsX,

HaKasa e IIgeT si, CB 43433010
aenlOT OBBAHARE FRACTED:
pa3OMpaTeNbCTBO MO YTOJOBHBIM JIeJIaM O MPECTYTUICHUSIX HeOOIbIION TSHKECTH,
CpEIHEH TSHKECTH M TaKe TI0 YTOJIOBHBIM JIEJIaM O TSHKKHX MPECTYIICHUSX.
VYTronoBHO-IpOIIECCYaNIbHBIA ~ 3aKOH  TpeOyeT,  4YToOBl  corjacue
OOBUHSEMOTO C TPEIbABICHHBIM OOBHHEHHUEM OBLJIO BBIPAXKEHO B €O
3asBJICHUU. Y OOBHHSIEMOTO Takas BO3MOXKHOCTh TOSBISICTCS  ITOCIHE
O03HAKOMJICHUSI C MaTepuajgaMu yrojoBHoro gena (m. 2 4. 5 ct. 217 VYIIK).
[TpaBonprMeHUTENb, 3aKOHYMB 3HAKOMHTH C MaTepuajgaMu Jena OOBHHIEMOTO
U €ro 3alllUTHHUKA, 00sI3aH pPa3bsCHUTh OOBUHSEMOMY MpaBO HA MPUMEHEHUE
0co00ro mopsiika cyseoHoro pazouparenbeTBa. B mpoTokosie 06 03HaKOMIICHUH
C MaTepuaJiaMH JieJla TPOM3BOJUTCS 3alUCh O Pa3bsICHEHUU OOBUHSIEMOMY
mpaBa Ha pacCMOTpPEHHE €ro Jera B 0COOOM TMOpsIKE CylneOHOTo
pazOupaTenbCcTBa, M3JIaraeTcs >KeJaHue OOBHUHSIEMOTO BOCIOJIb30BATHCS ATUM
IpaBOM WJIM OTKa3zatbcst OT Hero (4. 2 cr. 218 VIIK P®). Heobxonumo umeTh B
BUy, YTO, €CIM TIPM OKOHYAHWUHU TMPEIBAPUTEIHHOTO pacCiaeAOBaHMS,
0003HAaUEHHEIE BHITIEC TPeOOBAHUS 3aKOHA HE OBUIA BBITOJTHEHBI CIICOBATEIIEM
WM JI03HAaBaTelieM, TO CyJl BIpPaBE MO ATOMY OCHOBAHHUIO BEPHYThH JEJIO
IPOKYPOpY IS YCTpaHEHUSI JTAHHOTO MPOIECCyaTbHOTO HapymeHus (1.5 4. 1
ct. 237 VIIK PO®) [8]. [Ipu stoMm, B u. 2 cT. 314 YK P® ykazano, 4To cyn



BIIPABE NTOCTAHOBUTH MPUTOBOP O€3 MPOBEACHUS CyeOHOrO pa3dUpaTenbCTBa B
00111eM TIOpSIJIKE, €CIIU OH YAOCTOBEPUTCS, UTO:

— OOBHMHSEMBI 1O YrOJOBHOMY JIely OCO3HaeT XapakTep U
MOCJIEJICTBUS 3asIBJIGHHOTO UM XO/1aTaliCTBa;

— XOJaTailcTBO OBbUIO 3asBJIEHO JOOPOBOJIBHO M MOCIE IPOBEACHUS
KOHCYJIBTALIMH C 3allIUTHUKOM;

— OOBHMHSIEMBIN 3asBISET XOJATANCTBO O COTJACMU Ha PACCMOTPEHHE
€ro jesia B 0COOOM MOPSIIKE MPU O3HAKOMJICHUH C MaTepuajiaMu YroJIOBHOTO
JieJa TIOCJI€ OKOHYAaHUSI PacciaeoBaHus, O YEM JENAeTCs OTMETKAa B MPOTOKOJIE
00 O3HaKOMJIEHMH ¢ Marepuaiamu jgena (u2ct218 VIIK P®) ummu B
NpPEIBAapPUTEILHOM CIYIIAHWHM, KOIJa OHO SBJISeTCs 00s3aTelbHbIM, B
COOTBETCTBMH CO CT. 229 VIIK PO.

TpeboBanust 4. 4 ct. 314 VIIK P® 3akmrogarorcs B TOM, YTO, €CIU
rOCYJapCTBEHHBIA JIMOO YacTHBIM OOBUHUTENb, MOTEPIHEBIIMIA BO3PAKAIOT
OPOTUB 3asBJICHHOTO OOBHMHSAEMBIM XOJATaliCTBAa, TO YrOJOBHOE JIEJI0
paccMaTpuBaeTCs B 00IIEM MOPSIKE.

Ecnmu rpaxpganuH cornaceH ¢ BBIABUHYTHIM OOBMHEHHEM, OCO3HAET
OOIIIECTBEHHO OMACHBINA XapaKTep CBOETO MOBEICHMUSI, pACKAUBAETCS, BO3ZMEIAET
MOTEpIIeBIIEMY NMPUYUHEHHBIN yIIepO, cocoOCTBYET rocyJapcTBy B JIUIE €ro
OpPraHOB B BBISIBJICHWH NPUYUH W YCIOBHUM, NPUBEIIUX K COBEPLICHUIO
MIPOTUBOIIPABHOI'O JESHMS, TO TOT/IAa, HABEPHOE, HE3a4eM IPUMEHATH K HEMY
caMbleé JKECTKHE MEpbl PENpPECCUH, M3 TAKUX IIOCBUIOB JOJKHA HMCXOIUTH

OOBHHEHUEM, C KOTOPBIM COTJAIIAaeTCsi OOBUHSAEMBIH, 3asBIIAs XOJATAHCTBO O
MOCTAaHOBJICHUM TPUTOBOpa O€3 MPOBENCHHS CyAeOHOro pa3OupaTesibCcTBa B
o011eM mopsiaKe, cleayeT MOHUMATh (DAKTHIECKUE 00CTOATETHCTBA COJIETHHOTO
OOBHHSIEMBIM, (HOPMY BHUHBI, MOTHUBBI COBEPIICHHS NESHUS, IOPUIUIECCKYIO
OLIEHKY COJESIHHOTO, a TakKXe XapakTep MU pa3Mep Bpena, NPUUYMHEHHOTO
nessurueM ooBuHseMoro. B cootBercTBuu c4. 2 cT. 316 YIIK P®, oOBHUHEHHE, C
KOTOpbIM  corjacwics  OOBUHAEMbId  (TOJICYAMMBI), OOOCHOBaHO U
MOJTBEPKIAETCS T0KA3aTeILCTBAMH, COOPAHHBIMHU 10 YTOJIOBHOMY JIETY.
Cornacio tpeboBanusim cr. 73 VYIIK P®, npu paccienoBaHud Hu

PacCMOTPEHHH YTOJOBHOTO Jeja TMOJIekKAT JOKa3bIBAHUIO, TOMUMO JIPYTHX
00CTOATENHCTB, XapakTep U pa3Mep Bpenaa, MPUIMHEHHOTO MPECTYIIEHUEM, TaK
KaK 9TH OOCTOATENHCTBA TAK)KE BIUSIIOT Ha KBATH(PHUKAIIUIO IPECTYTUICHUSI.

3amura rnpaB U 3aKHHBIX UHTEPECOB MOTEPIICBIIETO B PE3yJIbTATE
IOPECTYIUIEHUsT 00eCleYrBaeTCsl B pe3ysbTaTe€ YCTAHOBJIEHMS U YTOJIOBHOTO
IpecieI0BaHus JIML, COBEPLIMBUIMX 3TO MPECTYIUIEHUE, BBISBICHUS Pa3MepoB
IPUYUHEHHOIO MPECTYIUIEHUEM BpeJa U MPUHATHUS MeEp MO0 0OECIEUEHHUIO €ro
BO3MEIICHMUS.

U3 sToro ciaeayeT, yTo MPECTYIUIEHHUE MOCITaeT U Ha TPaKIaHCKUE TpaBa,
T. €. OJIHOBPEMEHHO CTAaHOBUTCS OCHOBAaHUEM [l HACTYIUICHUS TPa’KIaHCKON



OTBETCTBEHHOCTH. BO3HUKHOBEHHE YTOJOBHO-IIPABOBOM U  TPaKIaHCKO-
MPaBOBOM OTBETCTBEHHOCTHU CBSI3aHO C COBEPIICHHEM OJHOTO W TOTO Ke
MPECTYIJICHUSI.

Cr. 52 Koncturynuu PO 3akpenuia mojioeHUE, COTJIACHO KOTOPOMY
npaBa IMOTEPIEBIIMX OXPAHSAIOTCS 3aKOHOM, W TOCYIapcTBO 00s3aHO
obecrieynTh WM JOCTYIl K TIPAaBOCYAMIO U KOMIICHCAIMIO  yIiepoa,
NPUYMHEHHOTO TpecTymieHueM. HMcxoas ©3  3TOro  KOHCTUTYHHOHHOTO
MOJIOKEHUSI M TOJIOKEHUN YTOJIOBHO-IIPOIIECCYAIbHOTO TpaBa, MOTEPHEBIINMA
UMeEET IIPABO YYaCTBOBAThH B YTOJIOBHOM IMPECIICIOBAHUNA OOBUHSIEMOTO, TPUIEM,
eMy oO0ecreunBaeTcs BO3MEIIEHHE HWMYIIECTBEHHOTO Bpeaa, NPUYUHEHHOTO
MPECTYIUICHUEM, U PACXOJI0OB, TOHECEHHBIX B CBS3U C YYAaCTUEM B YTOJIOBHOM
npoiiecce.

[Inenym BepxosHoro cyga P® B [locranoBnenuun Ne60 ot 05.12. 2006 .
«O npuMeHeHUM CcyJaMd 0co00ro mopsiika cyAeOHOro pa3OupaTesbCTBay
IpsIMO yKasaj, 4TO YINPOIIEHHE CyAeOHOro pa3OupaTebCcTBa MPHU MPUMEHEHHUH
cyllaMH 0cOo0O0ro Mmopsiika He MPEeanoyiaraeT KaKUuX-TuO0O OTrpaHWYEHUN MpaB
YYaCTHUKOB CyA€OHOro pas30upareinbcTBa W HECOOIOJCHHUS TPUHIIUIIOB
YTOJIOBHOTO CYJIOIIPOU3BOJICTBA [7].

EBporieiickass KOHBEHLIMSI O 3alllUTE€ NPaB YEJIOBEKAa M €ro OCHOBHBIX
CBOOOJI 3aKpETUIAET MPaBO KAXIOTO YEJIOBEKA, B TOM YHCIIC U TTOTEPIICBIIETO, HA
CIpaBeUIMBOe CyneOHOe pazOupaTesbcTBO U d(PPEKTUBHOE BOCCTAHOBIICHUE
mpaB U CBOOO/I.

el ) TOSBATAIRETRACTELD -

KauecTBe 00BHHsAEMOT0. CpeicTBOM BO3MEIIIEHHUS BpeAa B YTOJIOBHOM MPOIECCE
SBIIICTCSI  TIPSABSBIICHHE TPAXTAHCKOTO HWCKa, BKIIOYas TpeOOBaHHE
BO3MEIIICHUS MOPAJIBHOTO BpeJa H XOJATalWCTBO O TPHHATHH MeEp IO
obecnieuennto ucka (cr. 230 VIIK P®). Torga Kak MHCTUTYT TPa’KJaHCKOIO
WCKa OCHOBAH Ha MPHUHIIAIE JUCIIO3UTUBHOCTH, T. €. JBIKEHUE TPAKIAHCKOTO
Jiesia BHYTPH YTOJIOBHOTO TIOJTHOCTHIO 3aBUCUT OT BOJIM TTOTEPIEBIIETO.

[TpuHIIMTT AWCHO3UTHUBHOCTH TIPOSBISAETCS W B TOM, 4YTO IIpaBO Ha
IPaXXJAHCKUI MCK B YTOJIOBHOM TPOIECCE — HE €IMHCTBEHHO JIOCTyMHas (hopma
3aIUTHl TPAKIAHCKUX TMpaB mnoreprneniiero. I[loTepneBmmii Takke MOXKET
oOpaTtuThcs (B Mpezesiax UCKOBOM JaBHOCTH) C HCKOBBIM 3asBJICHUEM B TIOPSIIKE
IPaXKJaHCKOTO CYI0MTPOU3BOICTRA.

[Ipu nocraHoOBIIEHUH PUTOBOPA, B cooTBeTCTBUM C I1. 10 cT. 290 VIIK PO,
Cylly HEOOXOIMMO PEIIUTb, MOAJCKHUT JIU yIOBIECTBOPEHHUIO IPaXKIaHCKUH HCK,
B YbIO TIOJIB3y U €r0 pa3Mep, YTO BO3ZMOKHO JIUIIH NMPU TTOCTAHOBICHUU CYIOM
OOBHHUTEIILHOTO TTPUTOBOPA.

Bmecte ¢ tem, B coorBerctBUM cO CT. 314 VIIK P®, cormacue
OOBUHSAEMOTO C pa3sMepoM M OOBEMOM TPaXIAHCKOTO HCKA HE SBIISICTCS
OCHOBAaHHWEM Il TPUMEHEHHS O0CO00ro TOps/Ka TPHUHATHS CyneOHOTO
pemienus. W3 sTOoro criemyer, 4TO OOBUHSEMBIA MOXKET COTJIACHUTBCS C



3asiBJICHHBIM I'PaXIaHCKUM MCKOM, HO HE C €T0 Pa3MEpPOM.

CTOHUT Takke OTMETUTh, YTO 3aKOH JJOCTATOYHO XOPOILIO 3allMIIAET IpaBa
U 3aKOHHBbIE HMHTEpechl OO0BUHAEMOro, perjameHtupys B cr. 315 VIIK PO
MOPSIJIOK 3asIBJICHUS XOJJaTalCTBa, a MOTEPIEBIINN KaK Obl CTOUT PSIZIOM, XOTS B
OTHOIIIEHUHU HETO COBEPIICHO MPECTYIJIEHUE U €MY, KaK IIPABUIIO, IPUUUHAECTCS
MOpAJIbHBIN, UMYIIECTBEHHbIA M (Qu3nyeckuii Bpen. Bmecte ¢ TeMm, 3a KOH
HUYETO HE TOBOPUT O MOMEHTe M (opMe YBEAOMIICHHS MOTEPIIEBIIETO O
3asiBJICHHOM OOBHMHSIEMBIM XOJIaTaliCTBE O PACCMOTPEHHH YTOJIOBHOTO Jeia B
ocobom mopsake. Kpome Toro, 3akoH Takke yMalTdyuWBaeT O HEOOXOAMMOCTH
BO3MEILEHUS NPUYMHEHHOI'O BpEna, 4YTO SBISAETCS HEMATOBAXKHBIM IS
NOTEPIIEBILETO.

OTHOMIEHNE MOTEPIIEBIIETO K 3asIBJIEHHOMY X0JIaTalICTBY O pACCMOTPEHUU
Jierna B 0co00M mopsifike cy1e0HOro pa3oupaTesibCTBa BhISICHAETCS Y HETO
CyJlbeil HEOCPEACTBEHHO B CYI€OHOM 3aceJaHUU MPU YCIOBUH, YTO
noTepreBInii yqacTByeT B HeM (4. 4 ¢1. 316 YIIK P®). Takoii BbIBOJ ClIeTyeT,
npexze Bcero, u3 HazpaHus ctT. 316 YIIK PO «Ilopsanok npoBeneHust
CyJ1IeOHOr0 3ace/laHus ¥ MOCTAaHOBIIEHUs TpuroBopa ». K Tomy xe ,
BOJICU3BSBIICHNE TOTEPIEBIIETO 110 JAHHOMY BOIIPOCY Ha 0oJiee paHHUX 3Tarnax
IIPOU3BOCTBA 110 JIETY, COTJIACHO JIEHCTBYIOIIEMY YTOJOBHO-IPOLECCYATbHOMY
3aKOHY, HE BbIICHseTCA. [lonokenus n npeanucanus cr.ct. 42, 216 YIIK PO
HUYETo HE TOBOPSAT O MpaBe MOTEPHEBUIETO AaBaTh COTJIACUE HA PACCMOTPEHUE
Jiesa B 0co00M mopsiike CyAeOHOro pa3ouparesbCTBa U O MOPSJIKE peaan3aiuu

T OTOIBAHARETRACTED.

pPacCMOTpPEHHE JieJia B TAKOM TOPSIJIKE.

[Tpu 5TOM, 3aKOH HE IETATU3UPYET MOPSAOK YBEIOMIICHUS TOTEPIIEBILIETO
O 3asiBJICHHOM OOBHMHSIEMBIM XOJIaTaliCTBE O PACCMOTPEHUH YT'OJIOBHOTO Jielia B
0coOOM TIOpsJIKE TpPU COIVIACUM OOBUHSAEMOIO C TMPEIbSIBICHHBIM €My
0OBUHEHHUEM.

He Bo3paxkas npoTtuB npoBe/ieHUs CyAeOHOro pa3duparenbcTBa B 0COO0M
MOpSAJIKE, TEM CaMbIM MOTEPHEBIINN COTJIAACTCA C XapaKTEPHBIM JIJISi TaKOTO
nopsJika OrpaHuYeHrueM o0beMa CBOMX MPAaB IO YrOJOBHOMY IPECIICIOBAHUIO
OOBHHAEMOIO, a TaKXXe C TEMU OIPAaHMYECHHUSIMH BO3MOYKHOTO HaKa3aHMs
OOBHUHSAEMOI'0, KOTOpBIE SIBJSIOTCS CJEACTBUEM BBIHECEHUS OOBUHUTEIIBHOTO
npuroBopa B ocoboM mopsake. JledcTBus cyna Ha 3TOM 3Tane cyAeOHOTro
pazOupaTenbCTBAa HAMpaBIEHBI, TPEXKIE BCETO, Ha TMPOBEPKY HATUUMSL
HEOOXOMMBIX TPOLECCYaTbHBIX YCIOBHM, OOECIEUMBAIOIIUX PACCMOTPEHHUE
YTOJIOBHOIO Ji€Jla B JAHHOM 3aCE€JaHWd W €ro paspeuieHue IO CYLIECTBY.
[IpumenuTeTbHO K 0COOOMY TIOPSIKY CyAeOHOTO pa3OupaTenbCcTBA ATO
BBIPAXKACTCS] B TOM YHCJIE U B YCTAHOBJIEHUHU BCEX MPEINOCHUIOK, HEOOX0AMMBIX
JUIsL PEIIeHHs] BOIPOCAa O BO3MOXKHOCTU PACCMOTPEHMS YTrOJOBHOIO Jeia B
nopsake 1. 40 VYIIKP®piacTtHOC T B IIOJyYEHUHU COIJIACHs Ha 3TO
noTepreBiiero. VckiaoyeHueM SBISIOTCA cllydad, KOrJa YrOJOBHOE JIEJO



paccMaTpuBaeTcs CyJioM B OTCyTCTBHE motepnenuiero (4.2 cr.249 VIIK POD).
B nonob6Ho¥ cutyaiuu cBoe OTHOIIEHUE K PACCMOTPEHUIO YTOJIOBHOTO Jiejia B
ocoOOM TMOpsiAKe MOTEPHEBIIMNA JOHKEH BbICKAa3aTh 3apaHee: B TOM K€
3asBJICHUU, B KOTOPOM OH IPOCHT PACCMOTPETh YIOJOBHOE JIEII0 B €ro
OTCYTCTBHE. 3aKOH TpeOyeT IMOJIy4YeHUss UMEHHO COIJIacHsl, IMOJ KOTOPBIM
clenyeT NMOHUMAaTh pa3pelleHHe, YTBEPAUTENIbHbIA OTBET Ha BOIPOC, T. €.
0o0JlyMaHHOE pEIICHHe, a He 0e3pa3InyHOEe «HE BO3pAXar», HEPEIKO
o3Hayarolee «MHe Bce paBHO» [2]. [Ipu aTom, kak ykaszan [lnenym BepxoBHoro
cyna P®, 3akoH He TpeOyeT BhISICHEHUS Y NOTEPIEBILIETO0 MOTUBOB, 110 KOTOPBIM
OH BO3pa)kaeT TMPOTHUB IIOCTAHOBIEHUS NPUTOBOpa B OCOOOM TMOpAIKE
cyneOHoTo pa3duparenscTsa [7].

Takas mno3unust He sBisieTcss O€cClOpHO, U B  MPOIECcCyaabHOM
JUTEpaType HeOE30CHOBATEIHHO BHICKA3aHO MHEHHE, COTJIACHO KOTOPOMY OTKa3
MOTEPIIEBILIETO OT PACCMOTPEHUS Jieia B 0COOOM MOPSAKE TOJIKEH YUUTHIBATHCA
CylOM TOJBKO B CIy4asX, €CJIM T[OTEpPHEBIIMHA HA30BET IPUYMHBI,
MPENSTCTBYIOUIME PACCMOTPEHHUIO YTOJOBHOIO Jiejla B 0COOOM MOpSIKE.
[IpocTtoro  «HeT», 3asABIECHHOIO IMOTEPNEBIIMM ©0€3 COOTBETCTBYIOUIECH
aprymMeHTaluu, siBHO HejocTtaTouyHo. CienoBaTeNbHO, aXKe €ClI B CyAeOHOM
3aCelaHNM TOTEPHEBUIMI HE Y4YacTBYET, €ro OTHOLIEHHWE K 3asiBICHHOMY
OOBHHSIEMBIM XOJATaliCTBY O PACCMOTPEHHUU YTOJIOBHOIO JiejJa B 0COOOM
MOPSIAKE JTOJDKHO OBITh BBISICHEHO, NMHCBMEHHO O(GOPMIICHO M IMPHOOIICHO K
MaTepuansaM paccMarpuBaeMoro jeia. Kak moka3biBaeT MpakTHKa, YKa3aHHOE

o OTO3BAHA/RETRACTED”

OmHako W B O3TOM CJlydae HE KaxkAbli TMOTEpIeBIIMi oO0jaagaeT
IOpUJIMYECKUMHU TO3HAHUSAMU WM UMEET BO3MOXKHOCTh MPOKOHCYJIBTUPOBATHCS
C aJIBOKaTOM IOCJI€ 0O3HAKOMJICHHSI C MaTe€pHallaMHi YTOJIOBHOTO JIEJa, €CIIU OH
BOCIIOJIL30BAJICS 3TUM MpaBoM. [Ipu 3TOM, y OTEpHEBIIETO TaKe HET BPEMEHU
MOJTHOCTBIO 0CO3HATH MOCIECTBUS 0CO00 MOPsIAKa CyAeOHOTO pa3oupaTenbCTBa
[4].

Oco0bIi MOpsAZIOK CyIe0HOTO pa3OupaTenbCTBa, MPeayCMOTPEHHBIN 1. 40
VIIK P®, nHOorna Ha3bpIBalOT Pa3HOBUAHOCTBIO CIEIKH O IPU3HAHUM BUHBI,
BJICKYIIIEH ONpEIeNIEHHbIE YCTYNKH OOBHHIEMOMY CO CTOPOHBI OOBHMHEHHUS B
oOMeH Ha ero nmnpuszHanue. [Ipm 3ToM, He Bcerna Y4YUTHIBaeTCS (akT
BO3MENIEHUS BpeJa MPUUYNHEHHOTO MOTEPIEBIIEMY, UTO BJICUYET HAPYIICHUE €r0
MpaB 1 3aKOHHBIX UHTEPECOB. Toraa Kak npu pacCMOTPEHUU YTOJIOBHOTO JI€JIa B
0CcO00OM TOPSJIKE MOACYAUMOMY, B COOTBETCTBHH C 4. 7 cT. 316 YIIK PD moxer
ObITh HA3HAYEHO HAaKa3aHUE, KOTOPOE HE MOXKET NPEBbINIATh JIBE TPETU
MaKCUMaJIbHOTO CpOKa WM pa3Mepa Hauboiee CTpOroro BUJA HaKa3aHWs,
MPELYCMOTPEHHOI'O 32 COBEPIIEHHOE MPECTYIUICHHE.

Kpome TOLO XOTEnoch OBl OTMETUTh, YTO HAJUYUE [MO3UTUBHBIX
MOCTIPECTYHBIX JEUCTBUN OOBUHSIEMOr0, COOTBETCTBYIOIIUX JIESITEIHLHOMY
packagauio (ct. 75 YK P®), MmoxkeT noeieusb npekpanieHue yrojoBHOIO Jena



(ocBOOOXKIEHHE JTUIIA OT YTOJIOBHOM OTBETCTBEHHOCTH) 110 cT. 28 YIIK P® nmubo
YUUTHIBATHCSI CYJIOM B KayeCTBE OOCTOSTEIHCTBA, CMSATYAIOIIETO YTOJOBHYIO
oTBeTCTBEHHOCTH (cT. 61 YK P®) npu Ha3HaUeHUU KOHKPETHOTO Haka3aHUs (CT.
62 YK PO).

[IpeacraBisieTcs, 4TOBUENAXYCT ~ QHOBJICHMS] €IMHOOOPAa3HON MPaKTUKU
OpU PAcCMOTPEHHWH YrOJOBHBIX JIe1 B 0COOOM mMOpsiAKe CyaeOHOTo
pa3buparenbcTBa 11e1eco00pa3Ho  JETAM3UPOBATh MOPSIOK O3HAKOMIICHHS
MOTEPIICBIIIETO C 3asSBJICHHBIM XOJAaTaliCTBOM OOBHHSEMOTO O IOCTAHOBJICHUHU
npuroBopa 0e3 MpoBeieHus Cy/1IeOHOTO pa30rupaTeNbCTBA B CBSA3H C COTJIACHEM C
PEIBSIBICHHBIM OOBUHEHUEM [4].

B.T. TomuH cnpaBeyiuBO OTMEYAET, 4TO B JeUCTBUTENBRHOCTH B YIIK PO
HET PABEHCTBA W MEXIY CTOPOHAMU. 3aKOH B pAJie CUTYyallMil COBEPILEHHO
HEJIBYCMBICJICHHO CTAaHOBHUTCS Ha CTOPOHY «3JI0YMHIIa». MoOXeT ObITh, €le u
[OTOMY B pEalbHOM YTOJIOBHOM CYJIONPOU3BOJCTBE MpodecCuOHaIbHbIC
aJIBOKATHI U JIaXKe MPaBO3AIIMTHUKU, OCOOEHHO T€, KOTOPbIE CIIEIUATU3UPYIOTCS
HAa OKa3aHWU T[OMONIIM YYacTHMKaM TMpolecca 3a IUiaTy, Ha CTOPOHE
MOTEPIEBIIETO BLICTYNAIOT rOpa3io peke, 4eM Ha CTOPOHE OOBUHSIEMOTO [6].

[IpencraBnsieTrcss HeoOxoauMbIM u2cT314 VIIK P® wusnoxure B
cleAyloniel penakuuud: B Cciaydae, NPEAYCMOTPEHHOM YacThbiO IEpPBOM
HACTOSIIIIEW CTaThH, CyJ BIIpaBe IOCTAHOBUTH MPHUTOBOP O€3 TPOBEICHUS
cyneOHOTO pa3OupaTesbcTBa B OOIIEM TOPSIKE, €CIU YAOCTOBEPUTCS B TOM,

YTO:

1) a4l i yOLO3Ha aak TBRS UM
wnldf O3BAHA/RETRACTED

2) xopaTtalicTBO ObUIO 3asBJICHOOPWBOJIBLHO U TMOCJE MPOBEACHUS
KOHCYJIBTAINH C 3alTUTHHUKOM;

3) o0OBUHsAEMBIH  TMOJHOCTBIO  BO3MECTHJI  BpEl, NPUYMHEHHBIN
PECTYIJICHUEM.

CnoXXHOCTh TPaBOBOTO PEryJMpPOBaHUSA HccleayeMor (opmbl MOpsaKa
CyZeOHOTO pa3dMpaTenbCTBa YroOJIOBHOTO Jella M BO3HUKAIOUIME TPYIAHOCTU
PaBONPUMEHHUTENIbHOM  JE€ATEIbHOCTH €€  pealu3aldd B  yrOJOBHOM
CyJIONpPOM3BOACTBE, Kak OOOCHOBAHHO  YKa3bIBalOT  MPOILIECCYATHCTHI,
OOBACHSIOTCA HAJIMYMEM MOCTOSHHOTO MOMCKa OajlaHca MEXIY YIPOILIEHUEM
CyIeOHON mIpoueaypbl M COXpaHEHHUEM TrapaHTUH IpaB YeJIOBEKa, a TaKkKe
rapaHTHil MpaBOCYIusi Ha IIOCTAHOBJIEHHME 3aKOHHOIO, OOOCHOBAHHOTO U
CIIpaBeJIMBOrO MpuUrosopa [3].

Hecmotps Ha TO, 4TO GOJBIIMHCTBO MPABONPUMEHHUTENEH BUIAT MOJIb3Y B
UHCTUTYTE «0CO00TO MOpSIIKa MPUHATHS CYACOHOTO PEIICHUs MPU COTIACHH
OOBHHSEMOTO C TPEIBSBICHHBIM €My OOBHHEHHEM», YTBEPXKAAaTh O
IpOLIECCYaTbHOM 3KOHOMHUHU MPEXIEBPEMEHHO. JTO CBS3aHO C TEM, YTO B
Cllydae OCTAaBJI€HUS TPAXKJAHCKOIO HCKAa 0€3 pacCMOTPEHMs IMOTEPIIEBILIHA
BBIHY/ICH PEaTN30BbIBATH CBOE MPABO HA BO3MEIIEHUE MTPUUMHEHHOTO Bpe/ia B




MOPSJIKE TPaXKTAHCKOTOCYIOMPOU3BOJACTBA, & 3TO BJICUET JIOMOJHUTEIbHBIC
MaTepraabHbIC U BPEMEHHBIC 3aTPATHI.

Cyn yckopsieT BOCCTAHOBJIEHHWE HApYUIEHHOTO HWMYIIECTBEHHOTO IpaBa
MOTEPIIECBIIETO, TPUMEHSS OJHOBPEMEHHO YrOJIOBHYIO U MaTepUaTIbHYIO
OTBETCTBEHHOCTh, OOecreunBaeT OBICTpOE BO3MEIIeHHE  yiiepba  OT
MPECTYIUICHUS.

VYToJI0BHOE CYZOMPOU3BOJCTBO OCYIIECTBISICTCS B Tpe/ieiaX BBIJICICHHBIX
TOCYJapCTBOM CHJI, CPEACTB M 0O€3 TPEBBINICHUS YCTAHOBJIECHHBIX 3aKOHOM
cpokoB. FOpucThel HE 0CBOOOKIEHBI OT 00S3aHHOCTH CYUTATh TOCYAapCTBEHHBIC
J€HbI'Y, IO3TOMY JI€HbI'M YYACTHUKOB MPOLECCA JKETATEIBHO CUUTATh TOXKE [8].

PeanbHOe obecnedyeHre 3aKOHHBIX MHTEPECOB TPa)KJaH, BOBJICYCHHBIX B
YrOJIOBHOE CYAOMPOU3BOJCTBO, HEMOCPEACTBEHHO BJIHET Ha MPAaBOCO3HAHUE
oO11ecTBa, a st 3T0oro Heo0xoauM 3h(HEKTUBHBIN MEXaHU3M UX 3alUTHI.
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