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Optimization of the normative legal ensuring in the childhood and 
obstetrics service in Khabarovsk territory
The subject matter of the article is the problem of realization patient`s right to choose a doctor at the multi-field hospital.  The interest conflicts are considered in the legal relationships. The legal procedure is given in accordance with the court practice.
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In accordance with paragraph 2 Part 1 of the Article 30 of the Fundamentals of Legislation on health care, each patient has the right to choose their physician, including a general practitioner (GP) and a physician considering his consent, and the choice of medical establishment.
The right to choose the medical institution is defined in the existing legislation in a certain amount of routine. This can include a system of birth certificates, signing a contract for the provision of paid medical care and a voluntary medical insurance. However, the right to choose a physician within a medical institution is just declared and a legislator doesn’t determine its implementation mechanism.
The problem of choosing a doctor by a patient occurs in the institutions where the structure provides medical care in several offices, and legal relationship with an employee is agreed by the employment contract within a specific unit. (Article 57 of the Labour Code of Russian Federation).
For example, “GUZ Perinatal Center” of the Ministry of Healthcare of the Khabarovsk territory is an organizational structure formed by taking into account the complex technology of medical care for pregnant women, childbirth and the puerperium and the newborn. In accordance with this structure Center for Family Planning and Human Reproduction, Department of Reproductive Health (Gynecology); department of pathology of pregnancy and the fetus, the generic division; observational obstetric department; physiological obstetric department with rooming houses of the mother and child; Anesthesiology resuscitation, for women, and others operate in the establishment. Departments are independent divisions with the stated functions and tasks for the staff and head office.
Often a patient, applying to the doctors of the consultative and diagnostic services, chooses a specialist physician in the center of family planning and reproduction, and expresses its willingness to accept delivery and be observed in the postpartum period. However, in the perinatal center there is a hospital service, where the delivery is made by the personnel of the tribal offices, and postpartum women and newborns are moved to the obstetric wards of the physiological compartment where a mother and a child stay together. As you can see, these different structures and a selected specialist can not simultaneously be employed by the main employment contract.
The question arises how to implement the patient's right to choose a physician in accordance with applicable labor laws. A doctor employed by a particular structural unit may not perform a work in other divisions without a special order of the head of the institution. It is possible to issue administrative act with the consent of a physician and allow the combination or attract the selected professionals to work at night if labor begins at this time. However, the peculiarities of the budgetary institutions, target financing, limited payroll, performance in accordance with the norms of labor legislation cause a number of problems:
- the solution on holding more than one job could lead to the devaluation of the rights of other patients because if a birth happens while a doctor is fulfilling his  working duties in his major job, he will have to stop to consult the patients who have been appointed before in the center of family planning;

- what should generic doctors do in case a chosen doctor is in their department? How should the idle time be legally set?

- if a birth begins at a time when a specialist is on vacation (after working hours, on weekend, etc.), what are the reasons for an employer to call for a doctor to work while he is enjoying his rest time? How should the payment to a doctor who has been called for delivering be made in such case? And how should other doctors of the department who are duly at their working place be paid? 
Moreover, such actions can cause issues with fiscal authorities in verifying the financial and business institutions in connection with the unreasonable waste of financial resources (overtime pay for idle time and so on). After all, in accordance with labor laws the overtime work can be done under certain conditions set by law, and the employer has no right to ignore that conditions. In this case, the provisions of the Labor Code of Russian Federation will be violated what will lead to remarks from the State Labor Inspectorate.
The signing of an employment contract on part-time in other divisions does not solve the problem. Considering the provisions of Article 60.1 of the Labor Code of Russian Federation, the event of holding more than one job is defined as a performance of another regularly paid work for the same employer in their spare time (the internal position) and (or) another employer (the external part-time position).
The management staff of the “GUZ Perinatal Center” has set the order of a physician choice within the institution by local normative act according to which the choice of a doctor becomes feasible only within a department which provides medical care to a patient and where a physician is employed.

It should be said that this decision has led to the resentment of a number of patients and led to applying to the courts with a request to abolish it and to settle the problem in the way which will allow to choose a doctor and to invite him at any time a delivery starts.
Thus, the Kirov District Court in Khabarovsk has considered the claim of Mrs. S for the “GUZ Perinatal Center” on the right to choose a doctor. The essence of the Matter: Mrs. S demanded the court to charge the chief doctor of the Perinatal Center to allow a doctor (let call it B) to assist in her delivering at any time, when the labor starts, i.e. regardless of whether this doctor will or will not work at that time or the doctor B will rest, will he work in their main job, which will stop taking patients, etc. It should be noted that the doctor B did not oppose this. In court, the Respondent had been given all the above in this article are unresolved issues at the legislative level to implement this law. As a result of the case was decided to provide the right choice of doctor B Mrs. S directly when entering the tribal office, and provided that the physician will be the performance of official duties in the tribal office. The elements of decision of the Court are possible to quote: "Based on the law, the right to choose a doctor has a citizen, as a patient specific structural unit. Choosing a doctor include the selection of hospital staff, drawing (done) for patient care, performing in this institution duties by a medical doctor by profession and an appropriately qualified, which provides that the right physician to the patient the necessary medical care in the health facility or its subdivision. The Court finds a reasonable argument about the complexity of the defendant's representatives in the implementation of the desire to give birth of Mrs. S with doctor B, if the latter at the time of delivery the plaintiff would not serve the obstetrician-gynecologist tribal offices and the possible infringement of the rights of other patients. By virtue of the provisions of Article 17 of Part 3 of the RF Constitution, the rights and freedoms of man and citizen shall not violate the rights and freedoms of other persons…"
In view of jurisprudence, we have been finalized and are now implemented in the activities of agency Regulation “About the implementation of the patient's right to choose their doctor in “GUZ Perinatal Center” of the Ministry of Health of the Khabarovsk territory ". Basic principles of the provisions listed below.
1. The right patient (guardian) chosen by the physician may be realized, if this is not the rights of other patients and doctors. In accordance with the principle of the right to choose a physician of territorial program of state guarantees to provide the citizens of Russia in the Khabarovsk Territory of free medical care is implemented within the structural unit, which employs the doctor as the primary place of work, and in combination, in accordance with schedule.
2. Individual choice is possible if the patient physician contract for the provision of paid services with a physical or juridical person, as well as a contract voluntary insurance with an insurance organization to a program of voluntary health insurance (hereinafter called the Program), which provides the right choice of doctor, over the volume free medical care. This health insurance organization should be composed with the Centre in contractual relations.
3. Due to the fact that individual choice doctor must provide medical care to the patient and also at night, on weekends and holidays, while in vacation, subject to compensation doctor spent his time and effort at the expense of the funds received for the provision of these paid services.
4. In the case where a doctor chosen by the patient when the need for patient planning and consultative medical care under the fee-based service provides employment function at the principal place of work, the doctor has to notify the head office of the need for urgent medical care to the patient through contractual relationships that provide choice of doctor .

Head of department shall arrange for the work entrusted to the structural unit is not at the expense of the territorial program of state guarantees to provide the citizens of Russia in the Khabarovsk Territory of free medical care, with changes to the timesheets and work schedule to avoid double payment.
5. If it is not possible to provide medical care to the patient by a doctor chosen by him for various objective reasons (the chosen doctor is on sick leave on a business trip, etc.), the patient is invited to either choose a specialist, or the return of the amount of the paid value for the actual not provided to selected medical services.

It should be noted that the rules governing the relationship of employer and employee in the implementation of patient rights to choice of doctor, were enshrined in the collective bargaining institutions and have been registered in the Office of pay and social partnership of the Ministry of Social Protection of the Khabarovsk territory.

Thus, it is necessary at the legislative level to determine the mechanism of realization of the patient's right to choose a physician, taking into account norms of labor legislation. At present, it is advisable to fix the manner in which the choice of physician within each medical institution by local regulations in the light of the generated technology care and organizational structure.
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