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The closest connection principle: Russian and Foreign experience of collisions regulation of contracts of guarantee

In the article are considered questions of collision regulation of the contract of guarantee, which has great practical importance at present in the conditions of economic globalization with lag of legal unification, juristic support of this process.
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The problem of collision of laws and, as a consequence, necessity of choice of law, occurs when relations between parties are complicated by a foreign element. In the Article 1186 of   Civil Code of the Russian Federation are determined typical cases of occurring of foreign element: the subject of the relation is a foreign person and object of the relation is located abroad. In view of a possible variety of foreign elements this list is not full.

In the case when contract of guarantee is complicated by a foreign element, applicable law will be defined on the ground of international agreements of Russian Federation, Civil Code of the Russian Federation and other federal laws and customs used in Russian Federation. It is necessary to underline that for the part VII of the Civil Code of the Russian Federation, touching private international law, is typical to admit a principle of autonomy of will of the parties.

This principle is differently evaluated by scientists. For example, A.L. Makovskiy explains the autonomy of will as “the institute, created with the appropriate national legal system for the permission of the collisions of laws, which appear in the international transactions, and considers the will of sides as one of the collision components, capable to define the applicable to this case law, putting it on the same level, as other collision components, which exist in the same legal system (as, for example, the place of conclusion of a treaty, the place of satisfaction and so on)” [2]. The other authors derive the autonomy of will from the freedom of the agreement, permitted by the appropriate national system of civil right; therefore they limit the applicability of the autonomy of will only by the sphere, regulated by dispositive, but not imperative rules [3]. According to the third point of view, for example by S.V.Tret’yakov, the autonomy of will is not a collision standard, but unique method of regulating the legal relations with foreign element [4].
The specific character of the position of the autonomies of will in the legal system explains by the fact that this institute is directly connected with the nature of right as special public phenomenon. The majority of legal systems recognize the legal systems of other countries and they are found in constant international interaction; therefore one should agree with the point of view of N.Yu. Erpyl’eva about the fact that “the autonomy of will should be considered as the expression of the essence of right” [5].
The principle of autonomy of the will of the sides has a wide acceptance in the international practice, indeed in one agreement it is not possible to consider all situations, which can arise in the process of its performance. It is fixed in the Roman convention about the right, applied to the treaty obligations 1980 y.(it entered the force since April 1, 1991.), the International convention about the right, applied to the international contracts of 1994 y., Minsk convention of 1993, Kishinev convention of 2002, Kiev agreement of 1992 and many others.
As correctly notes V.P. Zvekov, the unification of the collision right, which is concerned the law of the autonomy of will, the following features are in this stage inherent: 
- giving to the beginning of the autonomy of the will the meaning of the basic collision rule, which anticipates the other collision solutions;
 - variety of methods of expression and limits of the autonomy of the will of the sides;
 - assumption in the specific cases the limiting the autonomy of will by means of the imperative rules of the country of law court or the third country, and also by the force of reservation of public order;
 - use as the appendant “flexible" collision component to the right of the country, with which the agreement has close connection, and also the differentiated systems of other collision rules, including rules, the so-called, characteristic (typical) performance (characteristic of performance) [6].

The freedom of choice of the right usually acknowledges by the legislation of the majority of the countries. However, the limits of the autonomy of will find different consolidation. Thus, in the countries of the anglo-saxon legal system acts the principle of localization of the agreement: the sides can select as the applied only the right, connected with this transaction [7].

But if the sides of the agreement of guarantee did not select the applicable right, the relations are regulated, first of all, on the basis of the standards of the article. 1211 - the right of the country is applied, with which the agreement is most tightly connected, i.e., as the additional formula of consolidation in comparison with the law of the autonomy of the will of the sides. Here it finds expression one of the most important features of international private right in modern world – the flexibility of legal regulation [8].
 This formula of consolidation has by its prototype, the so-called, impressionistic approach [9], originally made by English judicial practice. The essence of this approach is expressed in two theories: the theory of intention and the theory of localization [10]. On the basis of the criteria of validity, rationality, English judge, after studying all circumstances of the matter, will determine the right, characteristic for this concrete treaty (proper law of the of contract).
Taking into account this exceptionally flexible approach of the countries of common right to the Proper law of the contract, are not entirely correct the assertions, similar to the point of view of N.Yu. Erpyl’eva about the fact that historically the law of closest connection was formed in anglo-saxon system of the right [of 11]. In reality, from this system only overall beginnings were borrowed.

The principle of "the closest connection" is frequently called the flexible collision principle. It got proliferation in the second-half of XX s. as a reaction to the unsatisfactory results of applying the classical collision standards [12]. Actually, under the conditions of ever more frequent use in the economic practice of trans-border transactions the “rigid” collision components (for example, the standard p. 2 of the art. 165 of Bases of the civil legislation of 1991 about the application of a right of the place of the execution of the transaction to the rights and responsibilities of its participants) with their formal certainty can lead to the inadequate result [of 13]. Thus, the place of the execution of the agreement of guarantee can be the purely accidental factor, not practically connected with the content of the agreement, through its performance and by other circumstances of transaction.

First steps in the search of the objective criterion for determining the applicable right were made still by the professor Savin’i, who asserted that each juridicial relations, from its nature, must be attached to the specific place (the location of juridicial relations ​ sitz). His theory he made from “the settled way of life”, “localization” of the juridicial relations, connected with the right of the specific state [14]. However, the theory of Savin’i did not give answer to the question how is determined the settled way of life of juridicial relations in that, and not in other order, but it only indicated the way, through which it is worthwhile to search the solution of conflict between the laws of different territories. In Russian science this idea was further developed in the works of B.E. Nolde [15], who gave the decisive importance to the right of the country, where the decisive performance is realized.

On the international level, and also in the legislation of the countries of continental system, in the final analysis, the consolidation got the general presumption of the principle, the content of which is the closest connection of agreement with the country, in which the side, which realizing the performance, which is being characteristic for this agreement, has at the moment of conclusion of a treaty its usual residence or where the administrative center of corporate or individual organization is located.

Most significant in this plan is the Roman convention about the right, applied to the treaty obligations of 1980 y. [16]. The Convention determines the principle of closest connection in an above-described way. Moreover, the criterion of “characteristic performance” in the Roman convention is not explained (it is not explained, also, in the legislation of the separated countries). In the convention the most characteristic presumptions toward the determination of the country, to which belongs the side of agreement, which realizes the performance, typical for the agreement are contained. For example, in connection with the professional owner's activity of the legal system, with which the agreement is most tightly connected, the country of the location of the basic commercial enterprise of the contracting party appears. In this case the priority of the standards of agreement in a question of the determination of the performance, which is being characteristic is established: if according to the agreement conditions its performance must be realized in another place, than the location of the basic commercial enterprise, of the side of performance, the agreement is considered tightly connected with the country of the location of this other place (p. 2 of the art. 4).
How objective wouldn’t be the fixed normative criteria of the principle of closest connection, they will always suffer from specific unflexibility and inadequacy to the principle itself. The Convention consolidates the flexible approach, which most vividly reveals the essence of the principle of closest connection ​ if from the circumstances of the matter, as a whole, it appears, that the agreement has the closest connection with another country, than it is stated in the presumptions, then these rules do not use (p. 5 of the art. 2), but the right of the country is subject to application, determined from the circumstances of the matter as a whole.

The principle of closest connection got wide circulation, also, in the national legislation on the international private right. After perceiving the idea of proper law, typical for the countries of general right, the laws of European countries gave to it the more concrete specific content. Sufficient to significant in this plan is the Swiss law “About the international private right” of 1987 y., in which as the general presumption is determined the closest connection of agreement with the State, in which the side, obligated to complete the assignment, which determines the essence of obligation, has place of a usual stay. Then the Law determined particular presumptions for the separate forms of agreements, including for the agreement of guarantee. As the presumption of closest connection here comes the law of the country-saler, known to an even Hague convention about the right of 1955 y., applied to the international buying and selling of goods [17], understood in the wide meaning as the law of the side, whose obligation is characteristic for this agreement. However, the dispatch to the law of closest connection (in its traditional understanding) will occur only if the agreement will be discussed, not indicated in the Swiss law, i.e., it plays certain an auxiliary role in the case of gap in the Swiss legislation.
The analogous approach, which is consisted from the creation of the developed system of the private presumptions, which determine the essence of closest connection, is fixed by the law of Lichtenstein in 1996 [18] "About the international private right", by the Civil code of Quebec of 1991 [19], in connection with the regulation of the relations of international private right.
 Since January 1, 1979 In Austria entered the force the Law “About the international private right” [20], in accordance with § 1 of which, "The Principle of closest connection" the circumstances of the matter, which are touched with the foreign countries, are subject to examination in private-right sense according to that law, with which (by them) the closest connection is presented. The special feature of Austrian Law became positions of p.2 § 1: "Containing in the present Federal law separate rules about the applicable law (dispatching standards) as the expression of this principle" are considered. The principle of closest connection in the formulation of Austrian Law is general basis regarding the establishment of the applicable right to the whole part of private-right relations, including the contractual [of 21].
The consolidation of the principle of closest connection in the countries of UIS is interesting. In some of them the strong influence of Roman convention of1980 is felt [22]. Another way chose Armenia, Belorussia, Kazakhstan, Kirghizia. In these countries the succession of the positions of national legislation with the positions of the Bases of the civil legislation of the USSR of 1991, in which the principle of closest connection was not fixed (long time the application of the right, with which the agreement is tightly connected, was rejected by domestic scientists, since, in their opinion, this could lead to the subjectivism of right-using organs) was preserved [23]. Accordingly, in these countries the principle of closest connection got only fragmentary, inconsistent consolidation. Thus, in the SC of Kazakhstan the preference is given to the criterion “of the place of characteristic performance”, to which it is necessary to come only in the case of absence of the agreement of sides about the selection of the applicable right. Accordingly, the typical performance is defined concretely to the 15 kinds of agreements (p. 1 of the art. 1113 of the SC of Kazakhstan). And with the impossibility to determine the place of characteristic performance the right of the country is used, with which the agreement is most tightly connected. It is obvious that the principle of close connection is used only toward such agreements, which in their content do not hit under the action of p. 1 of the art. 1113 and it is, thus, the second toward the doctrine of the characteristic performance [24].

In this situation by the right, used to relations from the agreement of guarantee according to p. 1 of the art. 1113 of SC, is exclusive the right of the country, where is founded either takes basic place of residence, or the basic place for activity the side, which is being the guarantor, as a result it is not considered the whole variety of situations, which can appear in through the performance of the contract. It is obvious that in this stage of the development of trans-border economic relations the most optimum way is the more flexible regulation.
Russian Federation achieved more success in securing and realization of the closest connection principle than the majority member countries of CIS (Commonwealth of Independent States). Following Rome Convention on the Law Applicable to the Contractual Obligations 1980, departing from regulation, contained in the article 166 of Fundamental principles of civil legislation (where were included rough connecting factors relative to 13 contracts), Civil Code of the Russian Federation establishes the closest connection law as accessory. In distinction from Civil Code of Kazakhstan this principle in Russian legislative is closely connected with the doctrine of characteristic performance. According to it to the contract is applied a law of the country of residence or country of the main activity of the part, performing characteristic performance.

Article 1211 item 3 of the Civil Code elaborates, performance of what part of the contract is crucial. Traditionally this rule is applicable for the contract of the guarantee, where crucial performance is performance of the guarantor. However it’s not necessary to use the law of the guarantor’s country because all connecting factors mentioned in the article 1211 of the Civil Code are allowed to use if they don’t contravene to the law, conditions or subject of the contract or complex of the circumstances. Thereby permissive character of these provisions is underlined and regulation is extremely flexible. But it is necessary to say that the court choosing applicable law according to the complex of the circumstances should consider circumstances in their correlation and interdependence and not to attach importance to the only one circumstance.

In conclusion it is necessary to underline one more time the importance of flexible connecting factors at current stage of regulation of the contractual relations. This tendency is also relative to the guarantee institute, first of all on the national level.
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